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1.

This submission illustrates the Italian model of externalisation, focusing on cooperation with
Libya and Tunisia, and its support for [OM’s assisted voluntary returns. This allows to offer the
Special Rapporteur an (1) example of externalisation measures. Also, it allows to more broadly
assist him in addressing the following areas of inquiry: (2) transparency and monitoring; and
(7)(a) responsibility of externalising State. We maintain that Italy is responsible for its failure to
subject its externalisation policies to a human rights due diligence assessment, and for the
maintenance of a policy of disguised expulsions.

The Italian Model of Externalisation

2.

Italy has played a leading role in externalisation policies in the Central Mediterranean for almost
ten years. It supports a deterrence strategy designed to keep migrants distant. Its “externalisation
model” rests on three pillars: pull-backs at sea, detention in transit States, and voluntary returns.
The first two pillars are based on cooperation agreements concluded with transit States — Libya!
and Tunisia? above all — whilst the third rests on partnership agreements concluded with the IOM.

. As to Libya, Italy finances the Libyan coastguard (LCG) following the Italy-Libya 2017 MoU.

Between 2019 and 2021, Italy allocated more than €20 million, deployed hundreds of Italian
personnel and supplied ships, taking part in both bilateral and multilateral operations in Libya.*
Italy continues to supply the LCG with ships for coastal patrol, including interceptions at sea,
despite incessant reports on LCG’s human rights violations during such operations.> According
to Articles 2(2)-(3) MoU, Italy has financed with over €200 million® temporary hosting camps
and reception centres controlled by the Libyan Interior Ministry since 2017.7

As to Tunisia, between 2020 and 2025, Italy has allocated a total of €27 million to “support the
Tunisia’s border control and management of migration flows” through the supply of equipment,
ships and maintenance of six ships for coastal patrol.® For the years 2022-2026, Italy has allocated
more than €10 million to “better manage movements at borders along the central Mediterranean
route” through the training of Tunisian authorities.” Italy has also approved the allocation of €9
million between 2024 and 2025 into fuel supply to the Tunisian coastguards (TCG).°

Italy finances IOM Voluntary Humanitarian Returns (VHR) from Libya through the Africa
Fund.!" It has allocated €20 million in 2019; €4,5 million in 2020; and €16 million up until 31
January 2025.'2 Since March 2022, Italy has funded IOM’s Voluntary Returns and Reintegration
(AVRR) programmes in Tunisia for a total of €6,150 million, ending on 28 February 2025.'

State Responsibility for Failing to Subject Cooperation to a HR Due Diligence Framework

6. Italy’s described cooperation activities lack appropriate mechanisms for assessing and monitoring

their potential impact on migrants’ rights and reacting to violations. Addressing UN concerns
over the potential human rights impact of the Italy-Libya 2017 MoU absent mitigating measures,
the Italian Government deemed it sufficient that human rights obligations were given “specific
attention during the negotiations”; thus it generally reaffirmed said obligations in Article 5 MoU
and incorporated them in trainings offered to Libyan personnel.!* Efforts to challenge this
deficiency before Italian courts have so far been unsuccessful. In January 2025, the Italian Council
of State rejected an appeal concerning the provision of coastal patrol boats to the TCG, ruling that
the existing risk of subsequent human rights violations does not affect the legality of the
administrative act per se, as it pertains to the “execution” phase of the supply agreement.!s
Similarly, when the Administrative Tribunal of Lazio was asked to assess the legality of Italy’s
financing of IOM’s VHR in Libya in the absence of precautionary and monitoring mechanisms,
it found cases inadmissible due to the absence of IOM as an indispensable third-party to the
proceedings.!® The Tribunal also held that, in any event, the periodic reports provided by IOM,
admittedly generic, were sufficient for monitoring purposes.!’

Contrariwise, the duty to protect human rights requires destination States intending to cooperate
with third States or international organisations on migration management to subject such
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cooperation to a human rights due diligence framework. A robust due diligence framework should
comprise: (i) a prior and specific human rights impact assessment; (ii) adequate mechanisms for
periodic monitoring; and (iii) effective redress mechanisms, including the suspension of support
in cases where human rights violations arise from the actions of the partner State or organisation.
Such framework constitutes an indispensable procedural safeguard to prevent human rights
violations by third parties which destination States have the capacity to influence through their
financial support. This is confirmed by the positions expressed by several UN Special Rapporteurs
in their exchanges with Italy'® and the EU' upon the signature of cooperation agreements with
Libya and Tunisia, and by the Committee against Torture in its Concluding observations on the
5% and 6 periodic reports of Italy.?’ At the European level, the same has been affirmed by the
CoE Commissioner for Human Rights?! and more recently by the EU Ombudsman.??

Consequently, destination States may be held independently responsible for failing to meet their
duty to protect human rights if they enter into cooperation agreements and provide financial,
logistical, or technical support without conditioning such cooperation on the partner’s respect for
human rights. As this is an obligation of conduct aimed at the prevention of human rights
violations, such failure constitutes a breach of the duty to protect regardless of whether a human
rights violation actually occurs as a result. Unlike in cases of accessory responsibility,
determining the responsibility of the destination State in this case does not require a determination
of the wrongful conduct by the cooperating third State or organisation, thereby excluding the
invocation of any indispensable third-party rule in judicial proceedings (see above para. 6).

State Responsibility for Maintaning a System of Disguised Expulsions Through AVRR/VHR
Programmes

9.

10.

IOM’s AVRR/VHR programmes promise to support migrants who voluntarily decide to return to
their countries of origin, and assist them during their reintegration process.”> The UN has
generally doubted the voluntariness of such returns,?* particularly with respect to returns
conducted from Libya and Tunisia, for returnees would have no alternatives but to accept to return
in order to be liberated from the human rights violations suffered in both countries. In Libya,
VHR often appears to migrants as the only real alternative available to escape their intolerable
living conditions, especially when held in detention.?> Migrants interviewed by OHCHR from
January 2021 to June 2022 reported they were forced to consent to VHR and were not informed
about other migratory pathways. Returnees testified they faced economic and social challenges: 2
inter alia, reintegration assistance provided by IOM often did not materialise or was largely
insufficient.?’ In Tunisia, the overall context puts pressure on migrants to consent to AVRR. First,
emergency measures particularly discriminatory against sub-Saharan migrants were recently
taken,”® including arbitrary arrests conducted by the police.?’ Furthermore, migrants are illegally
deported to desert areas bordering Libya and Algeria.’® The Tunisian situation, too, casts doubt
on the voluntariness of consent to return.

Along migratory routes, migrants suffer innumerable human rights violations (e.g. torture,
slavery, gender violence, trafficking etc.). These violations are usually looked at independently.
However, they have a cumulative effect: they allow States to manage migration through a
strategic distribution of vulnerability, with the ultimate aim of forcing migrants back to their
countries of origin. Said human rights violations make the lives of migrants intolerable and force
them to accept return. Such cumulative effect is well-captured by the prohibition of disguised
expulsion, that is a measure of indirect refoulement which States commit by intentionally creating
conditions of life so intolerable that migrants are left with no real alternatives but to accept return.
Practice suggests that the prohibition of disguised expulsion has crystallised into a rule of
customary international law, being endorsed by international and domestic courts and tribunals,3!
UN bodies,* and relevant literature.>* Furthermore, it has been recognised by the UN
International Law Commission in its Draft on the Expulsion of aliens.3*



11. In the context of externalisation, the prohibition of disguised expulsions synthesises all other
relevant human rights prohibitions and allows to sanction States’ decisions to create and
perpetuate a policy of forced expulsions. A State is responsible for a disguised expulsion also
when it supports or tolerates acts or omissions committed by others intended to provoke the
return.?® This includes thus not only transit States or organisations materially carrying out the
returns, but also destination States which, irrespective of their accessory responsibility for
underlying human rights violations, can be held individually responsible if they knowingly
finance policies, programmes and actions intended to result in disguised expulsions from transit
States.

! Italian Government, MoU Italy-Libya, 2 February 2017, arts. 2(2)-(3).
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