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Abstract

Paolo Scarlatti

The rights  
of vulnerable people

The protection of the rights of vulnerable people represents an essential feature 
of current Constitutional law. In particular, it marks a major step in the evo-
lution of fundamental rights protection systems within the framework of the 
Constitutional State.
The traditional demand for protection of the weakest members of society seems 
to have gained an unprecedented configuration with the rise of the notion of 
vulnerability applied to personal rights. A rise that, on the one hand, undoubt-
edly stems from the crisis of the Welfare State and, on the other hand, is in-
spired by the supranational system of protection of rights that has been gradu-
ally affirming in Europe.
In line with the principle of substantive equality and, in particular, of human 
dignity, over the last decades the European Court of Human Rights has devel-
oped a broad jurisprudence on the rights of vulnerable people, which is the 
result of a highly creative activity grounded on the viewpoint of effective pro-
tection and case-by-case judgement. From this case-law emerges a notion of 
vulnerability that is intentionally left open, although it can be traced in suffi-
ciently stable and detectable guidelines. Such is the case of the identification of 
the forms of vulnerability on a subjective level, but also of the factors and effects 
resulting from finding vulnerability.
By the way, the issue of the protection of the rights of vulnerable people has 
not been confined to the legal system of the European Convention on Human 
Rights. Indeed, given the mutual integration between legal systems, it has found 
its way into the case-law of both the Court of Justice of the European Union 
and the Constitutional Court, which, although the different context of the con-
stitutional review of legislation, has generally reaffirmed the Strasbourg Court’s 
interpretative guidelines, confirming in particular their creative nature.
In this last respect, the most recent constitutional case-law has often referred 
to the argument of vulnerability, first and foremost with respect to so-called 
ethically and morally sensitive issues, such as the tricky matter of ‘end-of-life’, 
of prostitution freely and intentionally exercised and of surrogate motherhood; 
but also with respect to the field of criminal proceedings as regards both the 
automatic admission to the benefit of free legal aid outside the non-benefit area 
and the early taking of testimony of a minor as well as, more generally, the re-
strictions on the right of defence of prisoners under the 41-bis regime and the 
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means of enforcing judgements alternative to prison for detainees with serious 
mental illness. The argument of vulnerability has also been used in the field of 
preventing pathological gambling.
The jurisprudence of supranational Courts and of the Constitutional Court it-
self on the rights of vulnerable people leads to reflect – once again – on the 
complexity of the relationship between the creative activity of judges and the 
prerogatives of the Legislator. A complexity that the use of the notion of vul-
nerability makes manifest at least in its two most significant aspects: the main-
tenance of legal certainty and predictability and, moreover, the access of pater-
nalism through the Courts.
In a situation of such difficulty, both the forecast of a strengthening of the 
Count’s obligation to state reasons and, above all, the enhancement of legisla-
tive intermediation, whether national or supranational, seem to contribute to a 
constitutional and secular definition of the concept of vulnerability, and thus 
respond to that fundamental need to protect the weakest members of society 
that already lives in the framework of the Italian Constitution, qualifying its 
overall spirit with far-sightedness.


