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Abstract
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The “phase” of admissibility in the judgement
for conflict of attribution between State powers.
Issues and prospects.

In the italian legal system, conflicts between State powers present a significant
peculiarity: they take place within a two-phase procedure. Before any potential
merit examination, the conflict must pass the necessary (in the sense of nor-
matively imposed) and preliminary scrutiny of admissibility, which the Con-
stitutional Court carries out in private, without contradictory proceedings.
The purpose of the work is to thoroughly investigate the details of this specific
procedural segment, also considering its significant percentage impact on the
outcome of the judgment. The starting point, therefore, is the historical recon-
struction of the debate that took place in the Constituent Assembly and in the
preparatory work for Law No. 87 of 1953, as well as the premise regarding the
existence of elements capable of suggesting the applicability of Article 111 of
the Constitution also to the field of constitutional justice. Based on this, the
investigation aims to highlight how the Constitutional Court does not exercise
jurisdictional functions within the scope of the admissibility phase. Similar ob-
servations, combined with doubts already expressed in doctrine regarding its
actual usefulness, seem to suggest an impression of a subsequent anachronism
in the procedural discipline currently regulated by the governing sources of the
matter. To test the strength of such judgment, the work focuses on each of the
distinctive features of the admissibility screening, examining the issues arising
from a wider perspective to verify the eventual possibility of a different struc-
ture of the judgment than the current one; a structure that, besides not being
constitutionally imposed, cannot even be said to be inherent to the institution
of the conflict (as demonstrated by the absence of a specific admissibility phase
in conflict proceedings in Spain, Germany, and Austria).

Therefore, having highlighted the unique nature of the italian regulation of the
judgment, the question arises whether the admissibility “phase” still has an es-
sential rationale, and whether, more generally, the institution of the conflict still
has the features of a residual protection tool, as preliminary aspects whose reso-
lution is necessary to finally advance, from a de jure condendo perspective, pro-
posals for reform of the current procedure archetype, with a final illustration of
the risks associated with the possible maintenance of the szatus quo.



