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Abstract
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The judge and the law
Contribution on the ‘para-legislative’ function of judges

This volume analyzes the evolution of the judicial branch as compared to the
model formally embodied in the Italian Constitution. In particular, it tests the
hypothesis that ordinary judges find themselves articulating new legal solutions,
in terms of rights or principles, disregarding to a lesser or greater degree, the
representative political-legislative moment of axiological and legal framing of
the new subjective situation. The leading thesis regards the need for a functional
and institutional redefinition of the judge in Italy. In a progression divided in
three parts, it traces the emergence of the continental judicial model and its
common law alternative; also proceeding to a review of theories and doctrines
on the judicial function. The middle part presents a case-based overview of
ten problematic cases involving the tension between law and politics that have
emerged in the doctrine, through which the tension between the legislative and
the jurisdictional function is measured. The last part is on the exposition of
the ‘paralegislative’ function of the judiciary, as a result of the analysis of the
elements emerged by the discussion and the Euro-Unitarian experience, as a
hypothesis of convergence between Common and Civil law.



